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IN THE SUPREME COURT
of the

STATE OF UTAH
DAVID E. HOWARD, et al,
Plaintiff and Respowdent,

-vs.-

Case No.

8106
TOWN OF NORTH SALT LAKE, a
Municipal Corporation,
Defendant arnd Appellwnt.

BRIEF OF APPELLANT

STATEMENT OF FACTS
The facts of this ease are relatively simple, although
the issues raised are somewhat complex. On April 21,
1952, the Town of North Salt Lake, a municipal corporation organized and existing under the laws of the State
of Utah, pursuant to a petition signed by the owners of
real property in the area concerned, annexed a certain
area of land adjacent to the area of the then existing
town (R. 2). The validity of these proceedings was not
questioned.
By petition dated August 4, 1952, David E. Howard
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and others instituted an action in the District Court of
Davis County praying that a certain portion of the an·a
which had been annexed on April2, 1952, be disconnected
from the Town of North S~alt Lake (R. 1-13). The action
was brought under Section 15-4-1, Utah Code Arl/Yl.otated
1943, now Section 10-1-4, Utah Code Annotated 1953,
which provides :
"Wherever a majority of the real property
owners in territory within and lying upon the borders of any in corpora ted city or town shall file
with the Clerk of the District Court of the County
in which such territory lies a petition praying
that such territory be disconnected therefrom, and
such petition sets forth reasons why such territory should be disconnected from such city or
town, and is accompanied with a map or plat of
the territory sought to be disconnected, and designates no more than five persons who are empowered to act for such petitioners in such proceedings, the court shall cause a notice of the
filing of the same to be served upon said city or
town in the same manner as a summons in a civil
action, andshall also cause notice to be published
for a period of ten days in some newspaper having general circulation in such city or town. Issues
shall be joined and the cause tried as provided
for the trial of civil cases as nearly as may be.
The proper authorities of such city or town, or
any person interested in the subject m'atter of
said petition, may appear and contest the granting of the same."
The Court found in its Findings of Fact, which
appear on pages 72 to 93 of the record, on page 82 that
there were 86 real property owners of the ·area sought
2
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to be disconnected and that only 41 of these owners had
signed the original petition.
There were, however, 15 motions for leave to intervene filed in the action, but no:t until after the notice
required in the above quoted statute had been published
and after trial of the action had actually been commenced (R. 52-68). The Court ruled that these motions
should be granted (R. 83) and counted 14 of these as
joining in the petition, which brings us to the first issue
raised by this appeal, which is:
Where the statute provides that as a condition
precedent to bringing the action a majority of the real
property owners within the area sought to be disconnected shall file the petition, is it necessary that a
majority sign the petition in order for the Court to
entertain the action, or did the Court in this case err
in counting the intervenors together with the original
petitioners in order to confer jurisdiction of the Court~

Section 15-4-2, Utah Code Anrnotated 1943, now
Section 10-4-2, Utah Code Annotated 1953, provides:
"If the Court finds that the petition was
signed by a majority of the real property owners
of the territory concerned and that the allegations of the petition are true and that justice and
equity require that such territory or any part
thereof should be disconnected from such city
or town, it shall appoint three disinterested persons as commissioners to adjust the terms upon
which such part shall be so severed as to any
liabilities of such city or town that shall have
accrued during the connection of such part with
the corporation, and as to the mutual property

3
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rights of the city or town and the territory to be
detached."
Not only then must a majority of the real property
owners with'in the area sought to be disconnected sign
the petition, but petitioners must also show that justice
and equity require that the area. be disconnected. The
evidence adduced at the trial, which may be more conven'iently specified in connection with the argument,
pointed out that the area of Southern Davis County in
which the Town of North Salt Lake is located is faced
with a number of problems requiring community action
for their solution, including health measures, brought
about by the open sewer ditches in the area carrying
sewage from Salt Lake City and local industrial plants
to the lake within the area; the lack of adequate fire
protection; the need for improved roads and traffic
regulations; the need for increased police protection; the
need for water; the lack of proper zoning measures and
other problems which ordinarily arise from a concentration of 'industries, businesses and homes within a given
area. This leads us into our second issue, which is:
Does equity or justice require that the area be disconnected, or did the Court err in so finding~
STATE1fENT OF POINTS
POINT I.
THE COURT HAD NO JURISDI·CTION TO GRANT THE
RELIEF OF DISCONNECTION AS PRAYED FOR IN THE
PETITION SINCE A MAJORITY OF THE REAL PROPERTY
OWNERS IN THE AREA SOUGHT TO BE DISCONNECTED
DID NOT SIGN THE PETITION.

4
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POINT II.
THE COURT ERRED IN GRANTING THE PETITION OF
DISCONNECTION SINCE EQUITY AND JUSTICE PREPONDERATE AGAINST IT.

ARGUMENT
POINT I.
THE COURT HAD NO JURISDI·CTION TO GRANT THE
RELIEF OF DISCONNECTION AS PRAYED FOR IN THE
PETITION SINCE A MAJORITY OF THE REAL PROPERTY
OWNERS IN THE AREA SOUGHT TO BE DISCONNECTED
DID NOT SIGN THE PETITION.

Historically the creation of municipal corporations
has been considered a legislative function. Section 5,
Article XI of the Uta.h Sta.te Constitution provides in
part:
"Corporations for municipal purposes shall
not be created by special laws. The Legislature by
general laws shall provide for the incorporation,
organization and classification of cities and towns
in proportion to population, which laws may be
altered, amended or repealed. Any incorporated
city or town may frame and adopt a charter for
its own government in the following manner:"
This being the case, the scope of inquiry which the
courts may exercise upon the judicial review of the creation of or disconnection from municipalities must be
comfined by the limits of the statute giving them
authority to do so. As was said in Y owng, et al, v. Salt
Lake City, 24 Utah 321, 67 Pac. 1066, beginning on page
329 of the Utah Report:
"It is true that, under the Constitution,
powers belonging to one department of government cannot be exercised by others. Courts can5
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

not legislate or make laws. This power is vested
in the legislature, and any law which confers such
power upon a court or executive officer is unconstitutional and void. The question presented here
is, do the general laws of this State giving the
District Court power to disconnect certain portions of an incorporated city from its jurisdiction
and limits confer upon the Court legislative power
to make laws~ It will be conceded that, while the
legislature cannot delegate powers to make laws,
it may still make laws to take effect upon the
ascertainment of certain facts and conditions, and
may delegate the duty to determine the existence
of such facts to some other branch of government.
(Citations given) This duty of determining the
facts and conditions as they exist may also be
conferred upon the courts. Under the provisions
of the Statute, whenever a petition is filed with
the court, stating the requisite facts, and summons
is issued and served upon the city, issue is then
joined as in other cases. If the court finds the
allegations in the petition are true, and that
justice and equity require that the territory
named should be disconnected from the city, it is
required to appoint three commissioners, who are
disinterested persons, to adjust the terms upon
which a severance shall be n1ade, as to the liabilities that have accrued, etc. The commissioners
appointed are required to report their findings to
the court. Thereupon the court may decree in
accordance with such report, or, if good cause
appears, it may modify such report, or wholly set
it aside, and appoint new commissioners and continue the case for further hearing. In the present
case the court has followed the statute. The facts
required to be shown, under the statute, must be
passed upon by the court. A majority of the
6
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owners of land must pet~tion. The land must lie
upon the borders of the city, and the reasons for
such severance must be stated. A map or plat of
the property must accompany the petition. These
are issuable facts. The statute provides that
issue rnay be joined thereon and the cause tried
as provided for the trial of civil cases as near as
may be. The determination of these issues and
the facts and findings of the commissioners is a
judicial act and does not pertain either to the
legislative or executive department of the State.
The act in question is a general act applying to
all the cities in the State. It provides that certain
territory, upon certain conditions, may be severed
from an incorporated city, if the court considers
the facts justify such severance. The right to
disconnect the territory depends entirely upon
the facts and the existence of the conditions
covered by the statute, and a determination of the
question involves an examination and weight of
the testimony, which is certainly in the nature of
a judicial determination. The court gives the law
effect after it has determined judicially the existence of the requisites as fixed by the legislature.
The court is simply to determine the issuable
facts. It is a judicial act to determine what the
facts in a given case are, and whether such facts,
when found, entitle the party to the relief sought.
The statute names the conditions under which
land lying on the borders of a city may be detached, and authorizes the court to determine
whether such conditions exist, and whether, under
all facts, justice and equity require the land to be
detached. The court is required to determine these
questions. They are therefore of such a judicial
character as to come within the jurisdiction of
the District Court."

7
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The case, Application of Peterson, 92 Utah 212, 66
Pac. (2) 1195, folloWing the case of Yo·ung v. Salt Lake
City, and others decided in the interim, said on page 216
of the Utah Report:
" * * * This is a special proceeding controlled
by statute. The creation of a city and the fixing
of its boundaries is essentially legislative and not
a judicial function. Plutus Mining Co. v. Orem, 76
Utah 286, 289 Pac. 132, 135; 1 McQuillin on
Municipal Corps. (2d) 416; Const. Utah, Article
XI, Sec. 5. Likewise, the changing of the territorial limits of a city or town is a legislative
function which the legislature has exercised by
providing a method by which property may be
segregated from the corporate limits by a proceeding in court and a finding by the court of
designated facts and conditions and the making of
a decree of segregation. Young v. Salt Lake City,
24 Utah 321, 67 Pac. 1066; In re Fullmer, 33 Utah
43, 92 Pac. 768; 1 McQuillin on Municipal Corps.
(2d) 746, 43 c. J. 119.
"In Plutus Mining Co. v. Orem, supra, this
court said:
" 'In view of the fact, however, that the
changing of the territorial limits of the city is
primarily a legislative function, courts are bound
to confine the exercise of the power conferred
upon them by the legislature within the expressed
or necessarily implied language of the act so conferring such power.'"
Thus it is seen that the only exercise of judicial
power which is delegated to the court in this instance is
to determine if the conditions prescribed by the statute
do exist and whether, under all the facts, justice and
8
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equity require the land to be detached. The first condition which the court is required to find is that "a
majority of the real property owners in the territory
within and lying upon the borders of any incorporated
city or town shall file with the Clerk of the District Court
* * * a petition praying that such territory be disconnected." This condition must be found to exist before
the territory may be disconnected from any city or town.
As pointed out in Section 84, 62 C.J.S., page 141, on
municipal corporations:
"There must be a compliance with statutory
conditions before a territory may be detached
from a corporation.
"General statutes relating to the detachment
of territory from a municipality usually prescribe
the facts or conditions which must exist in order
to authorize detachment, such conditions as the
territory to be detached shall contain at least a
specified number of acres; that it shall he on or
contiguous to the borders of the town; that it
shall not be contiguous in whole or in part to any
other city, town or village. * * *
"All of the facts or conditions prescribed by
statute, must exist before detachment can legally
be made.* * *"
Continuing on page 153, 62 C.J.S., Section 54:
"The statutes providing for annexation of
territory to or its detachment from, a municipal
corporation usually prescribe who may apply
therefor, and it has been held that, unless petitioners are within the class, or classes designated
by the legislature, there is no jurisdiction to entertain the petition. * * *

9
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"Various requirements, which must be satisfied, are that the application or petition shall be
n1ade or signed by the municipal authorities; by
a prescribed nmnber, a majority, or other prescribed per cent of the legal voters residing within
the territory to be annexed or detached, by the
owners of the land to be disconnected; by a
majority or other prescribed per cent of the free
holders or property owners or resident property
holders within the territory to be annexed or
detached, by a certain per cent of both of the
electors and of the property owners, or by both
the city council and a prescribed per cent of the
legal voters inhabiting the territory proposed to
he annexed. * * *"
There would therefore appear to be no denying that
before a certain area can be disconnected from the limits
of a n1unicipal corporation, a majority of the real property o:wners within that area must be found to have
signed the petition seeking disconnection. Nor is there
any question in this case that the majority of the real
property owners did not sign the original petition. The
only question remaining then is whether this requirement
can be circmnvented by the device of filing motions of
intervention after the notice required by the statute has
been given and after trial has actually commenced. Since,
in all of the cases in this jurisdiction we have been able
to find a majority of the real property owners in the
area to be disconnected have signed the petition, the
question posed has never been, to our knowledge, decided
by the courts of this State and we must look to those
cases which have been decided in other jurisdictions.
In Call v. Wha.rton, (Ark.) 162 S. W. (2) 916, where

10
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a statute provided: "Whenever a majority of the real
estate owners of any part of a county, contiguous and
adjoining any city or incorporated town, shall desire to
be annexed to such city or town they may apply by petition in writing to the County Court of the County in
which said city or town is located and they reside. * * *",
the court had this to say:
"We think it clear under the first section of
the statute, supra, that when annexation is
desired of any part of a county, contiguous to a
city or incorporated town, the first step required
is the filing of a petition with the County Court
which petition must be signed by a majority of
the real estate owners of the subdivision souglit
to be annexed and also signed by a majority of
the real estate owners of the affected area who
are residents within the county in which the
municipality and subdivision are located."
In that case the court went on to hold that the
annexation could not take place because the petition,
although signed by a majority of the property owners
within the area sought to be annexed, was not signed
by a majority of the property owners living within the
particular county involved.
In Debauche v. City of Green Bay, (Wis.) 277 N.W.
147, a petition for annexation to a city was presented
which contained four more than the required number of
signatures of qualified electors, provided the signatures
of thirteen electors who were able to write but whose
signature had been affixed by others were counted. The
court held that the petition was insufficient even though
the contested signatures had been affixed in the presence

lt
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of the persons whose name had been signed and with their
consent. The court reasoned that:
"The petition derives its force from the active
insistence of the elector who signs it. * * * The
consideration and energy called for are the electors and they are to be used by him in discharging
his duty in shaping and influencing this particular
affair of government."
In a Minnesota case found at 142 N. W. 723, In re
School Distr~cts #2, 3 amd 4 of Nobles County, a petition
for an election for consolidation of school districts was
held invalid when it did not contain the signatures of
twenty-five per cent of the legal voters, the court holding:
It is insisted that this defect deprived the
petition of the necessary jurisdiction, and the
trial court erred in holding to the contrary. We
nave given the matter careful consideration in
connection with the arguments and points made
by respondent's counsel, and conclude that the
objection cannot be disposed of as an irregularity.
By this statute the legislature committed directly
to the people the question of consolidating adjoining school districts, conferring upon them an exercise of the power upon compliance with the conditions named in the law. * * * The statute is
explicit that 'at least twenty-five per cent' of the
voters of each district shall sign and acknowledge
the petition. It is obvious that a properly signed
petition is the irnportant step in these proceedings; all matters preceding it are mere details.
The proceeding is one conducted in the interest of
and by the legal voters and the petition under
which the election is held furnishes them the first
opportunity of exercising their views upon the
question of consolidation. The voters, as such,
12
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have no part in the preparation of the plat, but
they do have a part in the presentation of a proper
petition, and without one, properly signed, no
election can be called. The petition serves the
same purpose as in county seat removals and is
jurisdictional. The one referred to did not contain the names of the required number of legal
voters, and this fact rendered it wholly ineffectual
for any purpose. * * * The statute is 1nandatory,
and its requirement that the petition be signed by
the per cent of voters stated cannot be dispensed
with by the court."
In the City of Phoenix, et al, v. State ex rel. Harless,
Co'/1/Jtty Attorney, (Ariz.) 117 Pac. (2) 87, a statute provided that on presentation of a petition in writing signed
by owners of not less than one-half in value of property
in any territory contiguous to city as shown by last
assessment of property and not embraced within its
limits city may annex such territory. Three-fourths of
the area sought to he annexed was owned by a high
school whose property was not legally assessable. The
owner of the remainder of the property had not signed
the petition. The court held that the property could not
be annexed and said:
"It appears, therefore, that it is 'all indispensable condition precedent that the petition for
annexation be signed by the 'owners of not less
than one-half in value of the property in any
territory contiguous to the city, as shown by the
last assessment of such property.'"
A similar problem arose in the case of Gorman,, et al.
v. City of Phoenix, (Ariz.) 216 Pac. (2) 400. The court
said:

13
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

"In the instant case as a condition precedent
to the enact1nent of the ordinance in question, the
legislature required under the provisions of 16701, supra, that a petition be presented to the
City Commission signed by the owners of not less
than one-half in value of the property in the area
sought to be annexed as shown by the last assessment and that said area must be contiguous to the
city. We have held this to be an indispensable condition precedent to the enactment of such an
ordinance. (Citations given). In other words, until
such petition (meaning a sufficient petition) is
filed, the Commission is without jurisdiction to
pass an ordinance of annexation. The determination by the City Commission of whether the petition is signed by the 'owners of not less than onehalf in value of the property in the territory'
sought to be annexed by the petitioners is a
judicial function and therefore subject to review
by the court."
The case of Spence v. Watson, (Ore.) 186 Pac. (2)
785, came ~efore the court upon the demurrer of the
defendant to plaintiff's complaint seeking to restrain the
assessor fr01n including certain property within the
boundaries of a town and to restrain the sheriff from
attempting to collect taxes based upon any such assessment. It was alleged in plaintiff's complaint that fifteen
per cent of the resident owners of property on the proposed annexation did not first sign and file with the
authorities of the town of Troutdale a petition that such
territory be included in said town of Troutdale. The
statute required that the petition requesting annexation
to a city be signed by fifteen per cent of affected resident
real property owners before the municipality affected
14
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could call an election. The court overruled the demurrer
and said:
"As the jurisdiction to annex or detach territory, or extend or reduce corporate limits
especial, at least a substantial compliance with
all mandatory requirements is essential.

* * * * *
" 'The proceedings are usually initiated by
a petition signed by specified persons and addressed to a designated body, * * *' McQuillin
Municipal Corps. (2) Rev. Vol. 1, Sec. 298, pgs.
824, 826.
w:rhe judicial decisions are in accord in declaring that the essential provisions of the law
touching the sufficiency of the petition in proceedings to change corporate boundaries must be
followed, but they vary somewhat as to strictness in this respect, due to some extent to the
difference of conditions presented in adjudicated
cases. However, without a sufficient petition, no
jurisdiction is conferred on the tribunal empowered to act. Section 301, pages 833, 834, ibid."
In Estenm v. Town of Slater, an Iowa mise, 165 S.vV.
263, after whose statute our statute is patterned, the
court held in a case where proper notice by publication
was not given that the requirements of the statute were
mandatory and where they were not followed, the court
did not acquire jurisdiction.
The foregoing cases do not constitute all of the
authority available upon the subject, but are sufficient
to illustrate the rule generally adhe1red to that the
requirements of the statutes applying to disconnection
or annexation of certain areas to towns and cities are
mandatory, and that when the statute so requires, the
15
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petition must be signed by a majority of the property
owners in the area sought to be disconnected.
There is no question in this case that a majority did
not sign the petition of disconnection. This defect cannot be corrected by motions to intervene. Such procedure
does not comply with the requirements of the statute,
and the District Court upon a finding that the petition
was not signed by the majority of property owners had
no further jurisdiction of the case except to enter a
dismissal.
The reason for this requirement is basic. The legislature has decreed that an area may be disconnected
from a town or city provided certain conditions are found
to exist. One of these is that a majority of the property
owners favor the disconnection. They are given an
opportunity to express their desires by signing or refusing to sign a petition. The signing serves the same purpose and has the same effect as an election held on the
subject. To allow motions to intervene would be similar
to allowing additional votes to be counted in an election
after the election has been held and the polls have been
closed. It may be true that at the time the additional
votes are brought in a count of the votes cast and the
votes brought in would show a majority. However this
does not satisfy the requirement that a majority favor
a certain proposition for the reason that if another election were held at the time the additional votes were
tendered, part of those who voted in favor of the proposition at the earlier election might vote against it at the
later election.

lG
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To illustrate, in this Clase the. petition wa.s subscribed on the 4th day of August, 1952, and filed in the
County Clerk's Office on August 7, 1952. As found by
the Court at the time of trial, no majority of the owners
of real property favored the disconnection at that time.
The motions for leave to intervene are dated from December 9, 1952, to January 14, 1953 (R. 52-68). They were
not presented to the Court until ~after trial had started
on December 18, 1952. Adding the names of those who
sought to intervene to those who signed the original
petition, we have a majority of the real property owners.
However, we have no assurance that those who favored
disconnection in August of 1952 still favored it in December of 1952. Had the petitioners been faced with the
problem of securing the signatures of a majority of the
real property owners in December, 1952, we have no way
of knowing, on the basis of the record, whether or not a
majority would have signed at that time. We are faced
with the problem of fixing a time when the will of the
majority is to be determined. This time has been fixed
by the legisltature as being the time when the petition is
filed with the County Clerk.
The language of the statute admits of only one interpretation, which is, that a majority of the property
owners must sign and file the petition. Without a sufficient petition, the court has no jurisdiction to proceed
in the matter except to dismiss the petition. To hold
otherwise would permit the courts to prescribe conditions
upon which disconnection of an area fTom a town could
be secured, which conditions would be different than
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those prescribed by the legislature. To permit the court
to do so would be to permit the court to take unto itself
a function which has been delegated ·by the Constitution
of this State to the legislature.
The reason for the provision requiring the signature
of a majority of the real property owners is basic, that
is, to ascertain whether or not a majority approve of
disconnection at the time the petition is filed. This purpose is not satisfied by the filing of motions to intervene
to supplement the petition approximately four months
after the original petition is filed.
POINT II.
THE COURT ERRED IN GRANTING THE PETITION OF
DISCONNECTION SINCE EQUITY AND JUSTICE PREPONDERATE AGAINST IT.
Under Section 15-4-2, Utah Cod.e Annota.te.d 1943

(Section 10-4-2, Ut1ah Code Annotated 1953) not only
n1ust the procedural requirements of the statute be complied with but justice and equity must require that the
area be disconnected. As was said in In re Chief Consolidated Mining Co., et al, 71 Utah 430, 266 Pac. 1044:
"Authority to disconnect any territory from
the boundaries of an existing Inunicipality is
based, not only upon a compliance with Section
771, but upon the further essential requirement
'that justice and equity require that such territory
or any part thereof should be disconnected from
such city.' The right to have property detached
from the boundaries of an existing n1unicipality
has been before this court in at least three cases:
Young v. Salt Lake City, 24 Utah 331, 67 Pac.
1066; In re Fnllmer, 33 Utah 43, 92 Pac. (2) 768;
Christensen v. Town of Clearfield, 66 Utah 455,
1.8
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243 Pac. 376.
"This court, in these cases, determined the
rights of the parties upon facts made to appear
in ~ach case. The court did not, nor could it attempt to enunciate any general or definite statement of a rule of law to be controlling under other
or different facts than those made to appear in
the particular case under review."
A number of factors must be considered by this
court in arriving at its determination. Illustrative of this
is the following from 37 Am. Jt~r. on Municipal Corporations, Sec. 38, page 654:
"It is son1etimes provided by statute that the
limits of a city or town may be reduced where
justice and equity require it, or where no improvements have been made by the n1unicipality, and
where the symmetry of the municipality will not
be marred by the detachment. A detachment of
territory will not be allowed where the result will
be to disincorporate the municipality, or unreasonably reduce the area within the corporate
limits. It is held that land may not be excluded
from the corporate limits of a municipality, where
such territory receives benefits from being included within the corporate limits, but may be
excluded where no benefits are derived from such
inclusion. Wh'ere the l!and is included within the
corporate limits of a municipality for revenue
purposes only, it may be detached from such
municipality. Where the territory sought to be
detached is necessary for the present or prospective growth of a municipal corporation, or where
it is necessary for police protection or sanitary
purposes, it will not be severed therefrom. In
some jurisdictions it is specifically required thiat
the territory sought to be severed must be con-
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tiguous to the boundary of the corporation. Although the territory sought to be disconnected
from the municipal corporation is contiguous to
the corporate limits, it is fuPther required, under
some statutes that it be unplatted."
In the case of In re Peterson, 87 Utah 144, 48 Pac.
(2) 468, it was held, quoting paragraph eleven of the
syllabus:
"In proceedings for detachment of property
from town, facts that land in question enjoyed
police protection fr01n town, benefits of supervision and control of public water works and
power pl-ant by town, and that town maintained
streets adjoining petitioners' property, held proper subjects of judicial inquiry, since such matters
had direct bearing upon whether property should
have been segregated from town."
While these are £actors to be considered in determining whether the area in question should be disconnected from the town, it is submitted that the court
should keep in mind how cities grow and develop. They
are not able in the beginning to provide every service to
the full extent that may be found necessary and desirable,
but extend the services as the revenue and facilities
available justify. F·or example, the fire department of a
town generally starts with a fire truck and a volunteer
crew and grows into the well-staffed and well-equipped
departments which protect some of our larger cities
today. In fact, very often the very reason for forming
a municipal corpor~ation is that the services needed in
an area which have not been furnished will be provided.
It has also been held that the future prosperity and
well-being of an area are to be considered. In the case of
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Collins v. Town of Crittenden, (Ky.) 70 S. W. 183, quoting from the syllabus, we find:
"A finding that a failure to annex certain
territory to 'a town would materially retard its
prosperity and that of the owners and inhabitants
of the territory sought to be annexed could not be
disturbed on appeal, where it appeared that the
only depot was located in the territory sought to
be annexed, that the people of the town were
dependent thereon for shipping of their freight,
passenger tr·avel, and their mail, and that there
was no sidewalk from the town boundary to the
depot, though one was necessary."
Likewise in the case of Park, et al v. Covington,
(Ky.) 218 S. W. 986, evidence was held sufficient to
justify annexation where:
" * * * the evidence makes it clear that, if
the annexation does not take place, the inhabitants
of the surrounding territory will be denied many
governmental privileges which they would otherwise enjoy, and that this wi'll deter others from
locating in that vicinity thereby postponing the
development of the surrounding territory and the
territory in question, preventing its enhancement
in price, and thus necess·arily retarding the prosperity not only of the city, but of the owners and
inhabitants of the territory sought to be annexed."
In a similar vein see In re Chief Consolidated Mining
Co., et al, supra, where even though the evidence was to
the effect that few municipal improvements, if any, were
within the area described in the petition sought to be
annexed and it was not shown that the municipality had
constructed sidewalks or maintained electric lights,
sewers or other so-called municipal improvements, the
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court permitted the annexation of mines 1oeated near
the boundaries of a town because of the benefit to the
rnine owners conferred by the ernployees of the mine having the town in which to live. In that connection the
court said:
"The undisputed testimony respecting the
municipal benefits by way of municipal improvements such as above enumerated and as found by
the court on any of the areas are not alone sufficient, in our judgment, to deny the petitioners
their claim for severance of the areas from the
boundaries of the municipality. Should the words
'rnunicipal benefits,' as used· in our decisions,
under the facts appearing in the record, be confined to the narrow limits insisted upon by the
petitioners~ We think not. The statute is that the
court shall decree a severance when justice and
equity require it to be done. In the determination
of what constitutes justice and equity, the facts
in each case, under well-recognized principles of
law, must, to a very large extent, determine that
question."
Turning now to a consideration of evidence in this
regard in this case, we find from the testimony of Ray
C. Hatch (R. 497-520) that to the limited extent the
town, by reason of its finances, has been able to do so,
the town has provided police protection to the area
through its marshal (R. 500) and has been instrumental
in improving traffic conditions in the area by having
the speed reduced on U. S. Highway 91 which passes
through the area and a red light installed at one of the
main intersections (R. 501). We find that the town had
under way, at the time of the trial, a project to acquire
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fire fighting equipment for the protection of the area
(R. 502); also that they were endeavoring to secure additional water both through the Weber Basin Project and
otherwise (R. 503) ..
There has existed in the area a serious health problem due to the presence of open sewage canals in the
area. The town has been endeavoring with the cooperation of Salt Lake City to correct that condition (R. 504)
and has stopped the residents of the area from using the
sewage water fo:r irrigation purposes (R. 504). The evidence further shows that the town had under way a
project to extend the existing water system into the
annexed area (R. 597); that the town has set up committees on health, sanitation, fly and mosquito control
and that representatives from the industries within the
area in question either were serving or have been asked
to serve on these committees. A temporary zoning ordinance has been adopted after meetings to which all of
the property owners in the area affected have been asked
to attend.
Perhaps n1ore import,ant however than any benefits
which have been bestowed, are the problems facing the
area which require community action for their solution.
PrcYbably the chief among these is the sewer problem.
As has been previously pointed out, the area is transversed by open sewage ditches which carry the raw
sewer of Salt Lake City, Utah, which is located just south
of the area concerned, and the industrial plants located
within the area. In this regard Dr. George A. Spendlove,
State llealth Commissioner of the State of Utah, testified
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beginning on page 486 of the record:
"Q. Doctor, do you have an opinion based on your
experience and professional knowledge as to
whether or not that open sewage ditch out
there is a health hazard to the people living
in the surrounding communi ties, the people
of North Salt Lake and to the people employed in the industries in and about there?
A. Raw sewage is obviously a he·alth hazard
every ti1ne any one goes near it. We recognize that raw sewage from septic tanks which
are close to homes is a hazard and a bad state.
We recognize that sewage should not be exposed near any home, and that there is
obviously :a heatlh hazard by children, fo~
instance, coming in contact with it, or if insects could get to the sewage and contaminate
them or other things.
Q. Is there any evidence that certain diseases or
bacteri·a from sewage is transmitted by insects, or that birds carry bacteria from raw
sewage to children and adults?
A. Yes, there is considerable evidence. We
recognize sewage has to be exposed some
place, but the exact dist·ance from inhabitants
that it should be is somewhat questionable.
We do have evidence that flies, for instance,
tagged with radio active material have been
found as far as twelve miles from the place
where they were released and quite frequently
as far as a mile and occasionally as far as
twelve. We have found polio in sewage from
around in large communities even when there
··isn't polio present. We have found polio on
flies where there is polio in a community but
we have never proven a recovery, the as,sociation with humans beings as yet."
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When asked as to his opinion as to how this problem
might best be met, Dr. Spendlove testified that probiems
of this kind were better solved by those persons living
in an incorporated area. On page 488 of the record the
testimony is as follows:
"Q. As an official of the State of Utah, have you
had occasion to work out problems with the
towns and the people living in towns or incorporated areas of the State~
A. We have tried to encourage local health departments in a combination of interests in
the counties throughout the State.
Q. So far as ·sanitation problem·s are concerned
are they taken 0are of better by the incorporated towns and cities than the unincorporated districts~
A. As a general rule the incorporated towns
seem to have more money, therefore, seem to
have better health departments. Utah County
has a combination of incorporated and unincorporated areas which are joined together
in a health department."
Another very vital problem which affects the area is
that of having an adequate water supply. Probably the
best source of water in the near future wi'll be the Weber
Basin Project now under construction. The project was
explained by l\fr. E. J. Fjeldsted, Secretary and Tre·asurer of the Weber Basin Water Conservancy District,
whose testimony appears on pages 544 to 556 of the record. vVhen asked his recommendation as to the advisability of incorporating in order to secure water from the
Oistrict, he stated (R. 548) :
"That we encourage promotion primarily
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because of the greater ease to finance. Under the
District distribution system we can sell water
directly to individuals. but they have the tot'al
responsibility to get the water to their use, which
becomes a difficult burden on the individual, and
it is our policy to encourage people to incorporate
some type of municipality or some other type
corporation because it allows them the smne privileges, we think they would get their water much
more economical'ly. The whole purpose is to furnish everybody a pure supply of water approved
by the State and U. S. Public IIealth Departments."
Dr. D. Keith Barnes of Kaysville, Utah, Director
of the Davis County Health Unit and also Chainnan of
the Davis County Planning Commission, when asked how
the Planning Commission felt about incorporated towns
as far as the welfare of Davis County as a whole is concerned answered on page 559 of the record:
"We have been encouraging the incorporation, where even with a seven man board in the
county we are not minutely apprised of just what
the situations are in the various areas even in
ICaysville or the town of 1furray of knowing
the situation so we encourage the incorporation
of the areas so they can set up their own planning
boards or areas or planning zone boards to more
directly estimate the problems they have."
Beginning on page 560 of the record, Dr. Barnes
tesHfied:
"Q. Doctor, I direct your attention to defendant's
Exhibit 9, a map of the incorporated area of
Davis County and specifically to the southern
part of the County, as I understand your
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testimony, the Planning Commission has felt
it would be a benefit to have the areas all
between the towns of Wood Cross and Bountiful if it should be conneeted up into the town~
A. That is right."
Continuing on on page 561 the Doctor was asked:
"Q. Doctor, from your experience with public
health and as a member of the Planning Commission do you think it would be a benefit
to the residents of the incorporated area and
an advantage to reasonably control or exercise the corporate entity, the police powers
and the activity and operation of industry
so far as the contamination of the area is
concerned and the disposal of the sewage is
concerned~

A.

I do. Yes, sir."

1£r. William S. Preece, a resident of the area, testified as to the benefits received from the towns being incorporated on page 571 :
"The fire protection cutting down the insurance rates and also it may mean the saving of our
lives and our earnings where the county fire
department we have now with the difference of
the two getting there it would be a total loss; also
this water we are going to get from the Weber
Basin, we are in a position to get that across a lot
better than if we were individuals; and the garbage, we have more sanitary conditions by belonging to a town than if we didn't, because we have
a truck go around and gather the garbage and haul
it away, and our police protection is going to be
better and that will be worth money to us, and
our Planning Board will be able to direct the affairs to say what is done or will be done to the
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I
benefit of all of us whieh will be a benefit too instead of just for one or two."
Elbert L. Thomas, Supervisor of the Salt Lake
Drainage District No. 2, which has constructed drains
in the area affected, when asked his attitude on the area
being incorporated within the limits of the Town of North
Salt Lake testified as follows (R. 578):
"Well, we have had so many comp'laints with
regard to this drain ditch that we feel there should
be some action taken to take care of this drainage
project. There are a lot of different types of objections. Some object to the sewage in there, some
people more vitally interested in their farms object to the water table being so high they cannot
get the benefit out of the ground, others object
to the stench and smell that arises from the open
ditch, other people object to the possibility of
disease germs that get amongst the livestock. It
is just a continuous complaint so far as we are
concerned.
Q.

You feel it if were included in the town, it
would be best?

MR. HOLMGREN: I object as leading.
THE COURT: Objection overruled.
A.

Well, we as a Board in our discussion came
to the conclusion that the areas that were
not in the incorporated regulations, more or
less, are not too reasonable. In other words,
we cannot bring action against each individual parcel of ground, so we thought this:
that if, as a Board, if this North Salt Lake
was made into a town that if we had any action, we could bring that action against any
incorporated town and they in turn would
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have police powers. They would have taxing
powers. They could take care of their drain
problems or sewer problems. As a Board
we feel this way. Some people are darned
unfortunate because they happen to live on
the lower end of a ditch. The fellow above
doesn't have any regards for the rights of the
individual at the lower end of the ditch, so he
dumps everything he sees fit to discard and
we have to endure it. And we don't have recourse with the little individuals because ordinarily they are not responsible enough that
we can afford that expense. But if we could
come to the Town Board and ask how come
they have ducks lying out in our ditch or
sheep carcasses or raw sewage~ Then it
would be up to them to get their Board of
Health representatives and their po'lice busy
to correct the situation.
Q.

In other words, you feel that it is more easily
to fix the responsibility on it~

A.

That is right. We are confident that it would
place the responsibility and that we would
get cooperation."

On the advantages of financing the needed improvements under the municipal form of government as compared with private financing, Thomas C. Adams, a registered professional resident engineer, consultant to the
Town of North Salt Lake, who has also been retained
by Ely, Nevada; Murray, Utah; Salt Lake County; Lehi,
Utah, and others testified on page 615 of the record :
"With respect to giving service, especially
those involving high capital expenditures, in which
capital changes are a considerable portion of the
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expense of providing the service, the municipality will frequently have a decided advantage which
would accrue to itself and the users of the service
from the standpoint of financing. A n1unicipality
can offer the full credit of the community and
back its financing by offering to repay from taxes
and other revenues which it can command under
the circumstances, and can thereby induce lenders
of money to lend at a substantially lower rate,
than the corporation is, in almost all cases, required to own all the money it might invest in
those or similar investments; for example, cities have been able to, in the past years, borrow
money on the general obligation credit of the
municipality at rates sometimes as low as one
and one-half per cent for long term money. I think
the prevailing borrower rate is somewhat higher
now. I think, two or two and a half per cent.
Money can be borrowed by a community that has
reasonable credit, while the corporation, even the
public utility which may enjoy more advantages
respecting financial stability will 'be finally expected to earn five or six or more per cent money
on all and every investment it expects to make and
private corporations and other accounts generally
expect to earn larger rates of return on their
investments than that."
When as'ked if the Town would be able to supply the
services necessary, Mr. Adams testified on page 621:
"It is my judgment that the Town of North
Salt Lake will be able to supply at reasonable
adequate amounts an amount of municipal service
in this entire area. I should look at it not necessarily on the basis of fixed immediate revenue or
requirements for services as full demands for
services will grow, along with them will be taxable
30
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

value which will show the basis for taxes, revenues and demands for services which will afford
other revenues of the town govern1nent; of course,
tliat will have to be kept in balance and discretion will have to be used by the town government
to provide the nece::-~:-;ary in any cases of requiren1ents to anticipate its growth."
The conclusion to be drawn from this evidence is
that the best interests not only of the Town of North
Salt Lake, but also the inhabitants of the area will best
be served by denying the petition to disconnect that area
described in the petition. Admittedly, the services now
furnished to the area by the Town of North Salt Lake
are limited in view of the revenue available to the city.
However, the revenues may be expected to increase as
the area absorbs its part of the financial burden with
the consequent increase in the amount and nature of
services that may be rendered. Moreover, there are many
problems which plague the persons and industries now
inhabiting the area and which may be expected to retard
the natural growth and development which the area might
otherwise be expected to enjoy. These include the lack
of proper sanitation and health measures; the need for
more water; the need for increased fire and police protection; the need for proper zoning measures; the need
for increased road work and the other services which the
town might be expected to provide. The best manner,
in fact the only feasible manner in which these difficulties are to be solved is on a community basis and with
community action. It is only just that the petitioner, who
will receive the greatest benefits from such action, should
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be required to assume their share of the tax burden.
This, of course, presupposes a municipal corporation with
its inherent power to contract, tax, incur debt and otherwise act for the inhabitants of the area.
CONCLUSION
In conclusion it appears that the District Court,
upon the finding that the petition of disconnection filed
in this action was not signed by a majority of the owners
of real estate within the area, had no further jurisdiction
of the matter but to enter an order of dismissal. The
reason for this is that the court derives its power and
jurisdiction from a proper petition.
This being the case, the question of whether the
petitioners have sustained their burden of proving that
equity and justice require disconnection becomes immaterial. However, it is submitted upon the basis of
the evidence in the case, that equity and justice preponderate against disconnecting the area involved from
the Town of North Salt Lake.
In the light of these conclusions it is submitted that
the court erred in failing to dismiss the petition and
denying the relief prayed for.
Respectfully submitted,
STEWART, CANNON, & HANSON,
Attorneys for Defemant and
Appellant.
520 Continental Bank Building
Salt Lake City, Utah.
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